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IN THE SUPREME COURT
OF THE STATE OF UTAH
ERNESTINE B. HARRISON,
Plaintiff and
Respondent
vs.

Case No.
11370

JACK M. HARRISON,
Defendant and
Appellant

APPELLANT'S BRIEF
NATURE OF THE CASE
The appeal is from the Order
of Honorable Joseph G. Jeppson, Judge
of the Third District Court, modifying
Decree of Divorce as granted by Honorable
Aldon J. Anderson, Judge, and awarding
to the plaintiff additional property,
additional support money, additional
alimony and attorneys fees for the former
attorney.

-2-

DISPOSITION IN LOWER COURT

Aldon J. Anderson, Judge, granted
the original amended Decree of Divorce
March 10, 1967 awarding to the plaintiff
$75.00 per month alimony, $300.00 per
month support money, a one-half interest
in the home, one-half of a family savings
account of $1,600.00, an automobile, and
$1.079.79, proceeds of the sale of certain
stock, with numerous other provisions
not here material.

(R. 75-80)

The respondent through a different
attorney filed a Motion to Alter and Amend
Judgment on the 31st day of January, 1968
alleging that defendant fraudulently understat4
his income and concealed assets from the
trial court and asking for increases of
support money to $500.00 per month and
of alimony to $750.00 per month and that
the home be awarded to the plaintiff and
that she have one-half of all assets concealed
by the defendant at the original trial.

(R 98-100)

An amendment to this Motion

I I
'

-3-

was filed May 14, 1968 seeking additional
incidental relief.

(R 104-10 6)

Following the taking of testimony
on the Motion to Amend, a Judgment and Amended
Decree was made and entered by Judge Jeppson
on July 18, 1968 increasing the support
money to $400.00 per month, the alimony
to $500.00 per month, awarding the house
entirely to the plaintiff and giving judgment
to the plaintiff for one-half of a bank
account at Murray First Thrift & Loan Company
allegedly concealed by the defendant at
the time of the divorce action, for unpaid
child support and alimony for June, 1968
and for $420.00 owing on mortgage payments
together with $1,000.00 attorney's fees
to be paid within 60 days and awarding
to plaintiff's first attorney further attorney
fees to be determined by agreement of the
parties or by the Court.
NATURE OF RELIEF SOUGHT
Appellant filed a Motion for New
Trial on the ground that the judgment and

-4An~nded

Decree granted excessive awards

given under the influence of passion or
prejudice, that the evidence was insufficient
to justify the decision and that there
were errors of law, enumerating 13 grounds
for the new trial.

(R 119-121)

The Motion

for New Trial was denied August 15, 1968
(R 123) and this Appeal is taken from the
denial of the Motion for New Trial.
STATEMENTS OF FACTS

In the Amended and Supplemental Complain1, I
in which Kenneth Rigtrup represented the
plaintiff plaintiff sought $85.00 per month
per child for support money, $275.00 per
month alimony, the home of the parties,
the automobile, and one-half of certain
stocks, personal checking accounts and
saving~ accounts and alleging that funds

belonging to the parties were deposited in
accounts under the names of Clyde Dwayne
Harrison, Berniece and Hoyt Pope and Lorraine
Woodland, alleging that the defendant was

-5oarning in excess of $1,300.00 per month,
charging that the defendant has secreted
funds and that he should be required to
provide all records pertaining to his personal
financial circumstances and to his business
conducted at 57 East Oakland Avenue and
for $1,000.00 attorney's fees.
6)

(R. 1-

The case was heard before the Court,

Aldon J. Anderson Judge, on November 22,
December 12, December 13, 1966 with final
he~ring

(R.

and argument December 15, 1966.

9,10, 11, 12)
In support of their respective positions

the plaintiff filed a Memorandum on January
9, 1967 (R. 131-142) and the defendant
on January 23, 1967 (R. 22-30).

(These

memoranda discuss a variety of financial
matters indicating that plaintiff's counsel
examined business records of the defendant's
business in accordance with the Stipulation
entered into before Judge Croft on August
29, 1966.

(R.

33) .)

-6Judge Anderson filed a Memorandum
Decision on February 10, 1967 (R. 39-43)
in which he found that defendant's net
income was $600.00 per month, that the
home of the parties should be sold within
six months and the equity divided and awarding
to the plaintiff one-half of the savings
account of $1,600.00 "and one-half each
of any other accounts, if any, savings,
check, or credit union in the names of
bo.th parties as of the date of trial" (R.
40)

and awarding attorney's fees of $650.00.

(R.

41)
In the formal Findings of Fact (R

44-47)

the Court found by Finding No. 3

that the Parties had five children and
in Finding No. 6 that they had a home and
lot at 1670 Merribee Way, Salt Lake City,
Utah, proceeds from the sale of stock of
$1,079.79, additional stock worth from
$1,000.00 to $1,200.00, family savings
of $1,600.00, certain life insurance policies
and in Finding No. 7 that defendant "is

-7-

self-employed, being a partner in Jack
~-

Harrison and Associates, a data processing

and accounting systems business, and has
a net income of approximately $600.00 per
month."

(R. 4 7)

The Decree of Divorce

carries out the Findings of Fact (R. 5257), awarding generally to the plaintiff
one-half of accumulated family property
and no part of the defendant's business.
There were objections to the Findings
of Fact, Conclusions of Law and Decree
with Amended Findings of Fact, Conclusions
of Law and Decree entered March 10, 1967
(R 66-80) involving changes in matters
other than those referred to above.
On March 17, 1967 Kenneth Rigtrup
withdrew as counsel for the plaintiff (R.
82).

Raymond W. Gee then represented the

plaintiff in this matter

(R. 86, 90, 91,

92, 97) until September 16, 1967.

In the

Motion to Alter and Amend Judgment the
Plaintiff alleged that defendant's net

-8-

earnings for the year 1966 were not $600.00
per month but "in excess of $20,000.00"
acid for the year 19 6 7 "exceeded the sum
of $40,000.00" and that the defendant also
concealed various bank accounts, deposits
and other assets and sought relief both
on the basis of concealment of assets and
change of circumstances.

(R. 98-100)

A Writ of Garnishment issued May
24, 1968 to the Valley Bank & Trust Company
seeking assets of "Jack M. Harrison"

(R.

107) with an Answer May 23, 1968 reporting
a checking account of Jack M. Harrison
with a balance of $2,100.87.

(R. 109)

Following the trial in June, 1968
the Court issued a Minute Order (R. 129130) which formed the basis of the Judgment
and Amended Decree (R. 111-118) resulting
in the Motion for New Trial (R. 119-121)
denied August 16, 1968 (R. 124).
The transcript of testimony shows
that the trial on the Motion to Amend occupied
three days, June, 19, 20 and 21.

(R. 144)

-9-

The cover page of the reporter's transcript
(R. 143) states an appearance by Kenneth
Rigtrup for the plaintiff.

Mr. Rigtrup

was just present in Court (R. 145 line
5)

for the purpose of stating his position.

His statement was that he had $704.00 plus
interest coming under the judgment and
an additional claim for $1,900.00 (R. 146).
The statement that he had filed suits against
"Mr."

Ha-~rison

(R. 146 line 22 to 23) is

in error and the

~tatement

was "Mrs.".

This is amplified later (R. 147 lines 11
to 18).

Mr. Rigtrup further stated that

if he received that amount from Mr. Harrison
"his obligation on attorney's fees on the
previous divorce decree would be satisfied"
(R.148 lines 27 to 28).
Counsel for respondent referred to
appellant's income as "$600.00 per month"
which appellant corrected to "$600.00 net,
$750.00 gross"

(R. 155).

See Finding No.

7 (R. 47). JACK M. HARRISON testified:

-10Jack M. Harrison and Associates is a partners:1ip,

the partners being appellant's mother,

his step father and himself and previously
Dwayne Harrison was a partner (R. 155-156).
The original partnership agreement is in
writing and the one existing at the time of
trial was oral with written correspondence
dissolving the original partnership
157).

(R.

Appellant was in the data processing

business alone for more than a year before
tne Qssets were trans f erre d to t h e partners h'ip I
1

(R. 158); Hoyt Pope put $2,000.00 into
the business in 1968 (R. 160) and had withdraw:
$3,000.00 in 1968 (R. 161).

He worked

a couple of weeks for the partnership.
Duayne Harrison contributed no capital
to the partnership (R. 161) but worked
in the partnership in 1966 and 1967 (R.
162).
\R.

Appellant has an accounting degree

162)
Gross receipts of the business in

1967 was $96,116.39 (R. 164, Exhibits 3
and 4) .

1

Exhibit 5 is a reg is ter showing

-11$135, 000. 00 total disbursements for 1967

(R 167).

New profit for the business for

19 6 7 was $ 3 6 , 0 0 0 . 0 0

( R. 16 8) .

Partnership advertizing expense of
$1,733.18 was received in cash by appellant

and dis0ursed by him (R. 173).

The partner-

ship paid repairs on the partnership cars
$641.14 in 1967

(R. 175); pays the car

insurance (R. 176) pays a portion of appellant
apartment rent which he uses as office
(R. 177 and 178); pays one half of his
telephone and power bills at the apartment
(R 180); loaned $2,250.00 to Lorraine Woodland (R. 181); loaned $1,500.00 to Donia
White

(R. 182); bought a camper and truck

for $4, 700 .00

(R. 185);

Appellant has no personal checking
account and his personal items are charged
to the partnership drawing account (R.
19~).

His drawing account was No. 950

and Duayne's was No.

951 (R.

200).

The

office building constructed by the partnershif

-12cost $53,000.00 plus the land at $4,500.00
204).

(I'c

It was built in the summer of

1967 (R. 205).

The profit and loss statement

dated May 31, 1967 was submitted to Valley
Ba~k

as application for loan to construct

the office building.

It is Exhibit 9 and

shows gross sales of $48,146.57 to the
end of May 1968 (R. 206).

Net profit for

that period was $21,681.88 and was $35,000.00
£or all of 1967 (R. 207).

Exhibit 10 is

a profit and loss statment for 1966 submitted
~o

the bank and showed $18,076.67 income

~o

appellant for that year (R. 207).

This

was also shown on the income tax return
for 1966 which is Exhibit 11.

(R.

208).

For construction of the building
$27,000.00 was borrowed from the Valley
Bank (R. 210).

The net amount from the

loan was $24,643.27 (R. 211)
During the year 1967 checks in the
amount of $135,600.00 were written.

Gross

receipts were $96,000.00, the loan from

-13Valley
c~ere

Ban~

was $24,000.00

(R 213)

and

was $15,000.00 cash from the Murray

Fi.Lst Thrift and there are some accounts
~)ayable

214).

on this building not yet paid (R
The witness read from an appraisal

woich is Exhibit 14, the building is appraised 1
3t $62,000.00 which he had not previously
seen (R 214-215) .
He does not keep a running account
of gross income of the business.

It is less

for 1968 than in 1967 and expenses will
be high2r.

One account for $1,200.00 was

lost last month.

Dwayne left the business

as of February 10, 1968 (R 217) and after
that has no interest in the income from
the business

(R 218).

All savings accounts were at Murray
F~rst Thrift.

He was married June 26,

1954 and the divorce was granted March
lO,

1967.

CR 219)

Exhibit 15 is some ledger sheets

o~ a savings account at Murray First Thrift
6rawn on August 18, 1966 in the amount
of $3,094.00 which was all brought out

-14at the divorce trial (R 220).
incl~ding

A new account

that amount was opened on August

18 in the name of Jack M. Harrison &

Associate~·

the new deposit being in the amount of
$4,'.:>-'4.19

(R 222).

The account shows withdrawal of $9,729.8!
(R 223).

On July 3, 1967 $10,121.91 was

deposited which was the money paid back
by Keith Hawks

(R 225).

Exhibit 18 is

the ledger for Keith Hawks at Murray First
Thrift (R 226) .

This was a loan without

a note and is shown on the ledger sheet
which shows i t was paid back (R 226) .

There

is a ledger showing notes receivable (R
227).

The property at 3800 South was purchase

in 1966 or early 1967 through Construction
Realty

(R 227)

for $1,671.43 (R 228).

The $60.00 per month payments on the
.nortgage referred to in the Decree have
not been paid from December 1967 through
J~ne

1968 and only part of the payments

have been made to the County Clerk's office
(R 229).

He would just as soon pay to

-15County Clerk.

t,1e

Has paid 1 only $ 2 5. 00

on the Kenneth Rigtrup account (R 230).
On examination by his own counsel
Mr. Harrison testified that he had brought
with him the invoice for $129. 63, his records
for 1968, a sheaf of check vouchers and
a book containing records of income of
the business

(R 231) .

The garnishment

issued against him is tying up partnership
funds at the Valley Bank and Trust Company
which funds the partnership desperately
needs

His past due accounts

(R 233) .

are shown on Exhibit D 19 which total

$8,939.8~

and Qre from one month to six months past
due

(R 234).

His personal account is in

baa shape as shown by Exhibit 20. The
obligations total $5,762.78 including money
owins to Internal Revenue for 1966 taxes
(R 2:5) .
sh i

D
J:

His actual income from the partner-

in 19 6 7 was $ 11 , 3 13 . 0 0 of whi ch the

ox?enditure of $9,203.86 is shown in Exhibit
21.

The difference was money spent on

himself (R 237).

-16He has people interested in buying
.::i-:e hoc;.. e but the plaintiff wants "about

$4,000.00 more than the appraisal so she
sits there".

(R 238).

He made a loan to Keith. Hawks who
ad borrowed money before and who was to
pay back at 1% per month interest on the
I

uGpaid balance.

The loan is shown on a

ledger card in the book brought with him
to Court (R 238) .

He was examined at the

civorce trial concerning the account of
$3,094.00.

~he

information concerning

Lhat account came from a pass book (R 239) .
G:1ayne 's withdrawal from the business has

had a tremendous impact (R 239).

He has

taken some of the clients, has stolen or
'ca.ken certain programs and the income has
been affected tremendously together with

~he account of $1,200.00 which he.took.
~wayne has been replaced by a hire~ employee
(~ 240).

Title to the land where the business

is situated is held in the name of the

pc..rtnership, Jack M. Harrison & Associates.

-17;J·;0yne has a degree in pe:cspnnel and took
;o~d of Data Processing very readily
2~0).

(R

He did nothing on the accounting

or the books

(R 241).

In connection

wit~

the divorce Ken

2igtrup, Attorney for the plaintiff, went
compl~tely

through the books at Harrison's

office and spent
every~hing,
.1.1lrl.1.

:~ur

hours going through

all of which was laid out for

(R 242)

The Court commented that there was
no evider=e before the Court as to whether

c:."' plaL--..tiff knew about the $10, 000. 00.
~o

know what Mr. Rigtrup learned the Court

could take judicial knowledge of what is
in

the file, counsel referred the Court

to pages 5 and 6 of Defendant's Memorandum
to the Court (R 243) .

The examination

or the business records

~y

Mr. Rigtrup

w::..s in June and not in Nove;:n:Oer (R

2~4) •

.c.1-l the accounts were looked into a:id brought
o~t,

every check was

broug~t

ou~,

every

passbook for $10,000.00, he knew what was

-18i11

the savings account.

E very"-th'ing.

The

accounts were nw.'Tlbered the same then as
now

(R 245).
Exhibit 23 is the 1966 partnership

ret~rn.

The net profit is about $23,000.00

and not $18,076.67 (R 246).

$18,076.67

w2s shown on the return as his share of
the income because he had a $6,000.00 stock
loss.

"My brother had no deductions.

We

figured from a tax break we would be better
off this way, and the other partner, my
fa-cher, had substantial income that year.
'I·i1e to.x indicated we were better off."
$2,200.00 was loaned to L. Woodland as
a downpayment for her home.

The payments

on that loan are current (R 247) .
The checks brought by Mr. Harrison
were marked Exhibit 25.

The stock loss

claimed on the 1966 return was disallowed
c."id has -co be written off $1,000.00 a year

\2 252)

and he had to pay a tax on $5,000.00.

Hawks did not pay 1% interest per
month on the money he borrowed and only

-19-

]>did the interest which the money earned
at Murray First Thrift (R 254) .

Judy sanders

who was hired to take Dwayne's place receives
$500.00 a month (R 255).
KEITH C. HAWKES testified that he
knows Jack Harrison chiefly on a business
basis and on or about November 22, 1966
approached him to borrow $10,000.00 for
him and his brother to use to go into a
restaurant in Jackson Hole, Wyoming.
borrowed $9,729.00 (R 187).

He

This was deposited

in the Murray First Thrift and never left
the bank.

The deal fell through on the

restaurant and when Jack was ready to build
the building he drew the money out and
returned it to him.

Jack did not mention

anything about a divorce case at the time
the money was borrowed.

The figure of

$10,052.34 could be the amount he returned
on July 3, 1967.

The money was not used

in the meantime.

There was no written

instrument or note to show it.

He had

borrowed money in the past and paid it

-20back without notes.

The only interest

paid was the interest earned at Murray
First Thrift, although originally set up
at 1% per month.

Jack said he had not

needed the money in the meantime and would
accept the Murray First Thrift interest
rate (R 189-190).

His previous borrowings

from Jack had been $150.00 and $200.00.
The $10,000.00 was first mentioned in October
after his

(Hawkes) brother had been to

Jackson Hole.

Jack said he had some money

at Murray First Thrift and Hawkes was welcome
to it (R 190).

Jack said he would need

the money by late summer because he was
going to build a building and would need
it (R 191).

The brother had been negotiating

for the Jackson Hole restaurant

through

September and October and is still looking
(R 191).

The brother had a restaurant

in salt Lake City and upon sale of that
restaurant, which was being offered for
sale, the $10,000.00 would have been paid
back (R 192) .

-21HAROLD CULVERWELL testified that
he is cashier with Valley Bank & Trust
Company and knows the business of Jack
Harrison with the bank.

He has brought

records of the bank with him.

Jack M.

Harrison is the only signer on the account
of Harrison & Associates (R 257) against
which account there is a writ of garnishment.
From January 1, 1968 through the end of
May, 1968, $49,034.93 has been deposited
in this account.

In 1967 the deposits

were $129,647.41 (R 258).

The account

originated February 8, 1965.

Jack M. and

I

Dwayne Harrison were the original signers
until October 25, 1967.

Then the Jack

M. was eliminated and on Harrison and Associate
there were two signers.

The bank uses

pink cards when there are two signers and
green cards when there is one.

The last

change was Janaury 19, 1968 from Jack M.
Harrison & Associates to Jack M. Harrison
d/b/a Harrison & Associates.

The account

-22nwnber is the same through all the changes
on both the pink cards and the green.

The

pink cards are used where there are two
eligible signers whether or not there is
a partnership although it states "partnership
deposit agreement"

(R 260).

When Jack

requested the removal of Dwayne's name
from the signature card it could have been
accomplished on a pink card but for the
bank's purpose it indicates more than one
party would be involved.

He supervised

the change from the pink card to the green
card (R 261) .

The Court stated "The Court

has the impression that the bank would
use that same card if there were two signers,
whether a partnership or not.".

The bank

has nothing to show discontinuation of
the partnership and only the change from
two signers to one (R 262) •
JOHN ELWOOD DENNETT testified that
he has known Jack M. Harrison since about
1964 as his attorney and socially and in
business (R 263).

He uses Harrison's

-23computer and Harrison uses his services in
programing.

He saw Harrison frequently in

the Fall of 1966 and 1967 and had conversations with him concerning his income (R 264).
In these twenty or thirty conversations

sometimes others were present.

Jack Harrison

said that during 1966 his income was progressively better and grossed $66,000.00 in
sales for 1966.

His net was over two-

thirds of the gross and for 1966 was over
$45,000.00 (R 266).

Jack told him that

1967 was the best year he had ever had
and in 1967 had $96,000.00 gross (R 267).
His expense percentage was less and his
net was a little under $70,000.00.

He

said he would get murdered on his taxes
and was afraid to file his return.

Dennett

suggested some deferred income and accrued
expenses by planning ahead (R 268).
He had conversations concerning 1968
income "after hostilities developed between
him and his brother" Dwayne (R 269).

He

said he would double his income in 1968

-24but wouldn't let his brother steal ten
cents from him and business has been twice
as good since his brother left (R 270) •
Jack said the partnership was "just
a paper partnership" formed when he was
in the middle of the divorce but the way
it panned out i t became a genuine partnership
(R 272).

Dwayne was a full fifty-fifty

partner (R 272) with Hoyt Pope just a paper
partner (R 272) •
On cross-examination Mr. Dennett
testified that he had discussed with Mr.
Harrison this divorce matter (R 273), that
he had business interests with Dwayne Harrison
from before the break between Dwayne and
Jack Harrison (R 274).

He is in several

businesses with Dwayne Harrison including
Check Collections and sale of securities
(R 276).

An action that has been filed

against Mr. Dennett and others charges
Dwayne with taking confidential information
from one business and giving it to the
business Dennett is in (R 277).

-25MRS. ERNESTINE B. HARRISON testified
that her monthly expenses are $561.47 (R
279), that she needs a new car and the
house needs painting (R 280), that she
owes Mr. Rigtrup $1,900.00 in addition
to the amount awarded by the Court (R 281),
and that she had never heard of the account
of $3,093.19 at Murray First Thrift until
today in Court and also learned at the
divorce trial of an account in the amount
of $9,729.85 in the name of Jack M. Harrison
& Associates, that the $3,000.00 account

was never mentioned at the divorce trial
and only $1,600.00 was mentioned of which
one-half was awarded to her (R 282).
In her opinion the home is worth
$27,000.00 or $26,500.00 and there is $16,000.0·
owing on i t (R 294).

She knows Rigtrup

looked at the records of Jack M. Harrison
and Associates in anticipation of the divorce
trial and never heard of the account of
$3,094.19 before today.

She did not remember

Exhibit 4 from the previous trial (R 312).

-26She might have known it at the time but
has forgotten it (R 313).
Byron Stubbs testified that he is an
Attorney at Law and· attended a meeting
February 12, 1968 concerning Harrison
pertnership affairs (R 287) .

He asked

Dwayne to leave his office and had trouble
getting the truth out
. of him ' (R 290) .

Dwayne

claimed an interest in the partnership
and Jack denied he had an interest at the
I

February 12th meeting (R 291).

He gave

information to David West about Savings
Accounts because Dwayne thought he was
being cheated in the partnership (R 292).
DAVID E. WEST testified that he has
earned fees of $1,400.00 in connection
with this matter (R 317).
The defendant asked for Dwayne Harrison
who had been present in the courtroom during
the previous days and was unable to locate
him.

(R 317)

JACK M. HARRISON testified in

his own behalf.

His business is right

down to rock bottom for cash and the only

-27reserve assets would be to seek money from
his father.

Settlement of the partnership

with Dwayne was brought about by his turning
in his resignation and saying he wanted
nothing out of i t (R 320 A).

Dwayne harrasses

Jack with his claim of one-third of the
partnership, says he will bring it to Court
and claim a one-third interest but has
never claimed that he had a half interest
(R 321).

At Dwayne's deposition in this

action Dwayne testified that he has a onethird interest in the partnership.

Jack

has no means of paying Dwayne's one-third
and preserving the business.

There are

$9,000.00 of outstanding accounts, some
of it six months delinquent (R 322).

His

father has $10,000.00 or $12,000.00 which
could be put into the business (R 323) .
He is unable to borrow any more money (R
324)

and doesn't consider he owes Dwayne

anything. He denies that he ever referred
to his partnership as a paper partnership
(R 325) •

The building where the business

-28is housed is in the partnership name and
legally Dwayne has a claim to it (R 326).
He has no release from Dwayne of his partnersh.
interest.

The Court:

"I do not see why

if he resigned as a partner, how he would
sti 11 have a claim in the partnership assets".
Mr. Bird stated:

"We would be delighted

if the Court could make such a ruling".
The Court:

"I do not think it would be

binding upon him."
The exhibits from the first trial
contained in an envelope marked February
9, 1967 include D 4 which is a quarterly
statement from

Murra~ First 1 Thrift and

Loan Company showing a balance in Account
No. 14954 of $3,094.19; a pass book of
Murray First Thrift & Loan marked Exhibit
P 3 in the names of Jack M and/or Ernestine
Harrison with a balance of $1,600.10 on
March 4, 1965 and the account closed out
March 15, 1965.

Also D 7 being the reported

income of Jack M. Harrison for 1965 in
the amount of $7,597.81 and for 1966

-29estimated at $9,000.00 with a schedule
of expenses and of

~ithholding

deductions

from illustrative salaries of $600.00,
$700.00 and $750.00 ..
The exhibits introduced at the June,
1968 trial include the following:
Exhibit P 15 which is a record of Jack M.
Harrison Account No. 14954 at Valley Bank
showing the balance of $3,055.87 on March
31, 1966 and $3,094.19 when it was closed
out August 18, 1966;

Exhibit P 17 which is

a record of the account of Harrison &
Associates showing a deposit of $10,121.91
on July 3, 1967 and a balance of $2,097.66
on December 31, 1967;
Exhibit P 18 is a record of the account
of Keith

c.

Hawkes showing deposit of $9,729.0C

when i t was opened November 22, 1966 and
$10,052.32 when it was closed out July
3, 1967; Exhibit P 10 is a profit and loss
statement of Harrison & Associates for
the year 1966 showing profit of $18,076.67
and salaries of $5,545.18; Exhibit P 9
is a profit and loss statement for the

-30first five months of 1967 which shows net
profit of $21,681.88 and salaries of $4,969.06
Exhibit P 12 is an application for a loan
with Valley Bank dated 6/29V67 seeking
a loan of $27,000.00 and shows annual income
of $18,000.00 with Jack Harrison as the
owner of the business and the building
as being built for him; Exhibit P 11 is
Jack M. Harrison individual income tax
return for 1966 showing partnership income
of $18,076.67 and a loss from sale of property
of $6,770.65; Exhibit P 23 is a copy of
the partnership return for 1966 showing
payments to partners of $16,135.25 and
ordinary income of $7,063.04 and on Page
4 with withdrawals of $11,013.63 to partner
A who is Jack Harrison; Exhibit P 3 is
a copy of the partnership return for 1967
which shows payments to partners of $19,430.67
and ordinary income of $15,034.54 with
ordinary income to partner A of $1,175.01;
Exhibit p 4 is a copy of Jack M. Harrison
individual return for 1967 showing income

I

-31from the partnership of $11,488.43 and
a loss from exchange of property of $1,000.00.
POINTS RELIED ON BY APPELLANT
1.

There was insufficient evidence

of concealment of assets to support the
decision.
2.

There was no testimony of any

false representations to the Court at the
first trial.
3.

The awards to the plaintiff for

alimony and support money and by way of
division of property were excessive.
4.

There was no issue before the

Court as to attorney's fees owing to Kenneth
Rigtrup.
5.

Garnishment against partnership

assets was improper on a personal judgment.
6.

It was against law and shows

prejudice of the Court to award to the
plaintiff partnership assets.
7.

The Decree is not equitable, and

shows passion and prejudice.

-321.

There was insufficient evidence

of concealment of assets to support the
decision.
The burden of proof was on the plaintiff
to show concealment of assets, and since this
action sounds in fraud it was necessary that
the evidence be clear and convincing.
Lundstrom v. RCA,

17

u.

2d 114, 405 P. 2d

339, 14 ALR 3rd 1058; In Re Knapp's Estate,
99 A. 2d 331, 340, 149 Me 130;

~

v. Lyman,

55 NE 2d 433, 316 Mass 271, 154 ALR 190;
C.J.S. Courts, • 309 P. 561.
Inference and accusation are not
evidence of this sort, neither was it
sufficient that plaintiff did not personally
recall any testimony about the two accounts
which were supposedly concealed.
The primary proof lay in the transcript of testimony at the former trial, which
was not produced.

The next best evidence

would have been to call Kenneth Rigtrup as a
witness and have him testify that in his

-33~xamination

of the records of the company

there was no record of either of the two
accounts.
One of these accounts was evidenced
by Exhibit P-4 which was an exhibit at the

first trial and the plaintiff said that if
she knew it at the time she had forgotten
it (R 313).

No portion of this account of

$3,094.00 was awarded to the plaintiff.
The defendant brought to the second
trial a ledger containing a number of pages
including a notes receivable page on which
the Hawkes account was listed (R 238-239) •
Prior to that time it had been in a savings
account in the partnership name as evidenced
by Exhibit P-16.

Presumably this exhibit was

in existence at the time of the trial and a
loan to Hawkes having been made was available
for evidence had the matter been inquired
into.

The reason there was no evidence of

this account at the first trial is that the
inquiry of the palintiff in the first trial
was to reach assets of the defendant as

-34di stinguished from assets of the partnership.

(Amended Complaint, Pars 5 and 9, R 2 and 4)
The Court awarded one-half of the family
savings in the amount of $1,600.00 to the
plaintiff.

(R 46

(g), R 48 Conclusion 7);

but no partnership asset.
It is arguable whether the loan of
money to Hawkes was any irregularity at all,
since no issue was made as to assets of
partnership; and the money loaned to Hawkes
went into the building and is still there to
help defendant pay plaintiff.
Furthermore, unless the plaintiff's
evidence proved extrinsic fraud it was not
sufficient to support setting aside of the
decree.

Glover v. Glover,

242 P 2d 298; Rice v. Rice,
P. 2d 685; Haner v. Haner,

121 Utah 362,
117 U. 27, 212
13

u.

2d 299,

301, 373 Pacific 2d 577; 152 A.L.R. 190

at 208.
The amended complaint alleged concealment of assets and sought all records of the
business for the purpose of determining what

-35assets had been transferred to the defendant.
(R 2 and 4, Paragraphs 5 and 9)

Thus, far

from preventing a trial as is required of
extrinsic fraud there was a trial involving
the records of the business and concealment
by the defendant with no showing of false
testimony, misleading, or concealment of the
Hawkes loan.
2.

There was no testimony of any false

representations to the Court at the first
trial.
Again, the best evidence of what was
done at the first trial would have been a
transcript of the testimony which plaintiff
did not see fit to produce.

Only the exhibits

from the first trial were before the Court
at the second trial and there is no conflict
between these exhibits, between themselves
or as against the testimony except as to one
item:

The court found that estimated gross

income of the plaintiff from the partnership
as of the time of the first trial, which was

-36before the end of the year
or $750.00 per month.
7, R 47)

~966,

was $9,000.00

(Exhibit D-7, Finding

In April 1967, which was five months

after part of the trial there is evidence
that defendant's partnership income was
$11,013.63 (Exhibit P-23, Sched. K) or an
increase of $2,013.63 more than the estimate
accepted by the Court.

The defendant testifie<

that he reported more income than that as
his share and did so because of the tax
saving involved since he thought he had a
$6,000.00 ordinary loss to offset against
his reported income.

(R 247)

The defendant

testified that the tax was audited and
adjusted (R 252).

This becomes a matter for

a partnership accounting which Dwayne is
reported to be planning.

The defendant

tried to call Dwayne Harrison as a witness
(R 317).

Income of the partnership of three

partners in 1966 was $23,688.29 (R 246,
Ex. 23).

It was divided equally three ways

in 1967 (Ex. 3 and 4).

-37Plaintiff tried to prove at the second
trial that defendant was getting personal
living assistance from the partnership
(R 173 to 185).

This material was in

evidence at the first trial as shown from the
argument in plaintiff's memorandums submitted
to Judge Anderson (R 135 and 136) .
Proof of false testimony would also
have to be by clear and convincing evidence,
under the cases cited under point one on
which the plaintiff has failed.
3.

The awards to the plaintiff for

alimony and support money and by way of
division of property were excessive.
The plaintiff asked originally for
alimony of $275.00 per month and total
support money of $425.00 per month.

After

a trial over a three-day period the Court
gave alimony of $75.00 per month and support
money of $300.00 per month or $60.00 per
child and gave the plaintiff one-half of
what the parties owned, including the house,
the savings accounts and the stocks and bonds.

-38Now, without any finding of income or
of ownership of additional property the Court
has increased the alimony from $75.00 to
$500.00 and the support money to $400.00 per
month, given the pal,intiff all of the house
and one-half of an asset owned by the partnership plus additional.amounts.
!

In the absence

of findings as to the defendant's earnings
and property i t is impossible to make a
precise relationship between income and decree
ordered.
Elwood Dennett testified that partnership earnings were said to be $45,000.00
in 1966, $70,000.00 in 1967 and double the

1967 earnings in 1968 and intimated that the
defendant had arbitrary power to allocate
that income to himself or to share i t
although he also testified that the partnership was a real partnership (R 272) .

The Cour1

must have believed Dennett's preposterous
statements.
Income tax returns showed that defendant
reported his income as $18,076.67 for 1966

-39\Sxhibi t P-11)

P 4)

and $11,488.43 in 1967 (Exhibit

and that his income for 1968 was not

known.

Defendant's actual income in 1966

was one third of $23,688.29 (48-1-23, U.C.A.
1953).

At the trial of the divorce action he

had testified that his income for 1965
was $7,597.00 and for 1966 $9,000.00 estimated
(Exhibit D-7 at first trial).
There was no evidence that defendant
could reach more money than he received.
The partnership had no cash and is indebted
for current accounts in the amount of
$8,939.83 (R 234, Ex. D-19).

Defendant is

in financial difficulties and owes $5,762.78
in past due accounts.

(R 234, Ex. D-20).

In 1967 he paid to plaintiff $9,203.86
(Exhibit 21) of his income of $11,488.43
leaving the difference for himself (R 237).
Under the Court's modified decree he must
now pay out $420.00 on the $60.00 mortgage
payments plus $4,864.50 plus interest at 6%
from November 22, 1966 for the money loaned
to Keith Hawkes plus $1,000.00 to plaintiff's

-40attorney and must give up the equity in the
house to the plaintiff, pay Rigtrup an amount
said to be $1,900.00

(R 146) and has had

$1,071.00 of partnership money garnisheed.
This is a stifling burden which the
defendant cannot carry.
Divorce Decree should be equitable
and not a means of imposing punishment upon
a guilty party.

Wilson v. Wilson, 5 Utah 2d

79, 82, 84, 296 P. 2d 797.

The Court gave

the plaintiff more than she asked in her
Amended Complaint, more than the $571.00 per
month she said she needed (R 279) and far
more than defendant can possibly pay.
4.

There was no issue before the Court

as to attorney's fees owing to Kenneth
Rigtrup.
The Court, after the first trial,
awarded $650.00 to Rigtrup.

Rigtrup's

testimony is not before this Court, but soon
after the first trial on the 17th day of
March, 1967 (R 82) he withdrew from the case

in order to sue the plaintiff for his fees
(R

146).

-41Rigtrup told the Court at the second
trial that all he wanted from the defendant
was the balance of the $650.00 awarded to
him (R 147-148).

He didn't ask for further

award of fees, the plaintiff did not ask for
further fees in his behalf, there is no
evidence on the question, no issue is raised,
and the defendant did not address himself to
it.

The Court just pulled something out of

the sky and said defendant should pay Rigtrup
more than he was awarded by the first Court,
which Court alone heard Rigtrup's evidence,
saw the fruit of his work in behalf of the
plaintiff and was in a position to pass upon
the merits of his claim.

If the first

Court felt that Rigtrup had wasted much time
or had needlessly drawn out the proceedings,
this was set aside without any evidence at
the second trial and the defendant was ordered
either to pay or let the Court fix the value
of the services rendered (R 130).
5.

Garnishment against partnership

assets was improper on a personal judgment.

-42There isn't any dispute as to the facts
on this point.

Plaintiff's judgment was

against defendant personally.

Garnishment

was served on Valley Bank & Trust Company
(R 109).

The account garnisheed was the

business account of the partnership (R 233,
258, 259).

The number of signers was reduced

to one when trouble arose between defendant
and his brother (R 261).

The bank supplied

the green card for its convenience and had
no information of a change of ownership of
the business or the asset (R 261 and 262) .
The garnishor is not a bona fide purchaser,
"but is in the position of a purchaser with
notice.

11

6 Am. Jur. 2d Attachment, p. 882.

The Court erred in giving the plaintiff
the partnership asset (R 116 finding No. 10,
R 118, Conclusion No. 6).
"On principle, and according to
the weight of authority, firm
property, funds, or effects cannot,
prior to dissolution of ~he part~er
ship, be reached by garnishment in
an action against a member of the
firm.
c.J .s., Partnership, 11 217,
p. 699.
11

-43This seems plainly to follow from
Section 48-1-22 {c) U.C.A. 1953 which exempts
the rights of a partner in specific partnership property from execution or attachment.
See Hill v. Hill

187 P 2d 28, 39, 82 Cal.

App. 2d 682; 40 Arn. Jur., Partnership,
Section 455; 6 Am. Jur. 2d, Attachment,
Section 187.
6.

It was against law and shows

prejudice of the Court to award to the
plaintiff partnership assets.
Besides giving the plaintiff everything the defendant had left, which was
actually only his one-half interest in the
house, the Court at the second trial gave
the plaintiff the partnership account at
Valley Bank, referred to in a preceding
point, and one-half of the partnership
asset loaned to Hawkes, repaid by Hawkes,
(R 189 and 225) and used in construction
of the partnership office building (R 188,
214 and 238) .

-44This money doesn't exist now, defendant
has no further borrowing capacity (R 320 A,
322, 324), owes his creditors $5,762.78
(R 234, Ex. 20). and the partnership has this
now frozen asset as part of its building,
with creditors of $8,939.83 who were beaten
out by the Court's order on the garnishment.
The Court recognized that it had no
power to bind the partners who were not
before i t and to hold the partnership owed
Dwayne nothing (R 327) .

The Court in the

first judgment held that defendant's business
is a partnership and awarded the plaintiff
only assets and income distributed or to be
distributed to the defendant.

(R 68, Finding

6, R 71, Conclusion 7, R 78, Par. 7).
The rule is that the husband's interest
in a partnership is not an asset distributable
lo the wife and a divorce action is no
exception.
7.

The decree is not equitable, and

shows passion and prejudice.
As of the date of modified decree
defendant had passed five months of the 1968

-45business year.

The gross for five months

was $48,000.00 (R 206).

Defendant testified

business was hurt by Dwayne's withdrawal from
the business (R 240, 320 A) and doesn't know
how the business will go (R 217).
Dennett's rash statements that 1968
is twice as good as 1967 and the profit margin
in greater (R 270 and 268) cannot supersede
the records and the testimony of the defendant
who is manager of the business.
Thus, as of the time of the modifying
decree defendant had cash income at the 1967
rate of $11,488.43 per year (Exhibit P. 3,
R 236), owed his personal creditors $5,762.78
including $625.00 to Rigtrup and $850.00 to

defendant's attorneys plus $450.00 to plaintif'
(R 116) after paying to plaintiff and the
children and for taxes during 1967 $9,203.86
(R 236, Ex. 21) and having left for personal
living expenses the difference or $2,100.00.
He did have some incidental relief from his

partnership expense account and use of his
apartment as a part-time office (R 174 to
182) .

-46The Court gave to the plaintiff:
The partnership account at
Valley State Bank

$1,072.00

Mortgage payments although
the first decree ordered
sale of the home

420.00

Defendant's half interest
in the home (R 294)

5 I 000 • 00

One-half of the money
loaned to Hawkes

4,864.50

Additional attorhey's
fees to Rigtrup (R 281)

1,900.00

To counsel at the second
trial

1,000.00

Total

$14,256.50

and ordered payment to the plaintiff of
~900.00

per month or $10,800.00 per year

from his income of uncertain amount, but
probably comparable to 1967.
Appellant respectfully suggests there
0

t

re three obvious alternatives:

11

1.

Order a new trial.

2.

This Honorable Court should rewrite

c decree in accordance with its equity

; ,owe rs , or
3.

Let the business be lost and

defendant be subjected to obligations to the

-47plaintiff, none of which will be dischargectoic in bankruptcy.

This would be a shallow

victory for the plaintiff, a catastrophe to
t~e

children, and a probably unsupportable

millstone around the neck of defendant.
The abuse of discretion, amounting to
passion and prejudice, must clearly appear,
or there must be error in law.
Stone,

Stone v.

19 U. 2d 378, 380, 431 P. 2d 802;

De Rose v. De Rose, 19 U 2d 77, 79, 436 P. 2d

221.

Consideration of the record in this

case will make plain that the Court gave the
plaintiff more than she needs and burdened
the defendant to the breaking point or past

it.

There is no reasonable warrant for the

Court's obvious but never-stated assumptions
that defendant's 1967 and 1968 incomes are
f~r

larger than the records show.
In De Rose (supra)

this Court observed

~hat a matter of proper concern is,

"to make such an arrangement of
the property and economic resourses
of the parties that they will have the
best possible opportunity to reconstruct their lives on a happy an? useful basis for themselves and their
children."

-48Appellant respectfully suggests that
his 1968 income be used in connection with

Lhe new trial or that regardless of when the
new trial occurs the Court require up-touQt~

evidence of earnings and personal worth

and not engage in speculation from unsupportable estimates of income.
CONCLUS'.J:ON
There should be a new trial with 1968
income, after Dwayne's withdrawal, before
the Court.

Any orders as to partnership assets

should be made after inter-pleading the
partners.
Or, this Court should weigh the facts
and make an equitable decree on the basis
of 1967 income and let one of the parties
bring 1968 or 1969 income before the
District Court on another petition to modify.

'

'/ 1-~4-

Re~ct~ully subm)f:ted,

RIC ARDS & WATKINS and
RICHARD L. BIRD, JR.
Attorneys for Appellant

